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Court of Queen’s Bench of Alberta

Citation: Moms Stop the Harm Society v Alberta, 2022 ABQB 24

Date: 20220110
Docket: 2103 11484
Registry: Edmonton
Between:
Moms Stop the Harm Society and Lethbridge Overdose Prevention Society
Plaintifts/Applicants
-and -

Her Majesty the Queen In Right of Alberta

Defendant/Respondent

Reasons for Decision
of the
Honourable Mr. Justice R. Paul Belzil

The Action

[1] On August 13, 2021, Moms Stop the Harm Society (MSTH) and Lethbridge Overdose
Prevention Society (LOPS) filed a Statement of Claim against Her Majesty the Queen in Right of
Alberta (Alberta), wherein, the Plaintiffs seek an Order declaring portions of a Regulation (the
challenged Regulation) pertaining to the consumption of illicit drugs at Supervised Consumption
Sites (SCS) to be constitutionally invalid and inoperable and of no force and effect as a result of
alleged breaches of the Canadian Charter of Rights and Freedoms.
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Alberta's approach to addiction is recovery oriented- it is premised on the idea
that recovery from the disease ofaddiction is possible for everyone, but that the path
torecovery is different for each person and depends on his or her individual needs
and choices. Thisapproach requires a coordinated, recovery-oriented system of
care, which Alberta has defined as:

acoordinated network of community-based services and supports thatis
person-centered and builds on the strengths and resilience of individuals,
families, and communities to achieve a life free of illicit drugs and improved
health, wellness, and quality of life for those with or at risk of alcohol and
drug problems or mental health issues.

[11] Kenton Puttick is the Director of the Legislation and Policy Units (LPU) in the Addiction
and Mental Health Branch in the Ministry of Health for the Province of Alberta. Alberta’s
regulatory scheme respecting addiction, is outlined in his affidavit filed October 29, 2021 as
follows:

2. In the course of my employment, I was involved with implementing the
Mental Health Services Protection Act, RSA 2018,¢ M-13.2 (""Act'"), and
with developing the Mental Health Services Protection Regulation, AltaReg
114/2021 (""Regulation’) and the Recovery-oriented Overdose Prevention
Services Guide (""Guide").

6. One focus of the LPU was to create standards for documenting clients and
developing means of tracking the outcomes of referrals from supervised
consumption service providers to other health and social services, including
providers of addiction treatment and recovery-oriented services. This work
also involved creating standards for protecting the privacy of clients.

7. In 2020, The LPU, under my supervision, conducted a thorough literature
review including a review of existing policies and procedures, The Findings
suggested that the confidential collection of person health numbers (“PHNs”) was
the least intrusive means of collecting health information that would not create
undue barriers to clients.

11. Once the exemption from these requirements expires, service providers
will have to implement procedures that include:

e collecting PHNs on intake;
e assisting clients to obtain a PHN or Alberta Health Care

Insurance Plan (""AHCIP'") coverage, returning to the client
documents used to verify identity when doing so, and
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[26]  Alberta concedes that MSTH has raised a serious justiciable issue and has a genuine
interest in the litigation.

[27] However, Alberta disputes that the claim by MTSH is a reasonable and effective way to
bring this matter before the Court.

[28] LOPS will fully advance this claim. I do not accept that MSTH could raise any additional
issues which will not be raised by LOPS, nor do I accept that MSTH could present additional
evidence over and above the evidence which will be presented by LOPS.

[29] In the result, MSTH is denied public interest standing for the Interlocutory Injunction
application. The Trial Judge will decide if MSTH has standing in the action.

Evidence of the Applicants

[30] The Applicants filed a number of supporting affidavits, which are listed alphabetically as
follows:

1) “TF”- Sworn August 21, 2021

[31] TF is a user of illicit drugs, who deposes that he will not access SCS if he is required to
provide personal information, including a PHN. He further deposes that his position will remain
unchanged even if he is more likely to die while using illicit drugs outside of SCS.

2) Dr. Sahil Gupta — Sworn August 31, 2021

[32] Doctor Gupta is a Physician in Toronto. His practice is focused on inner-city populations.
He deposes that implementing the requirement to disclose personal information will result in
users refusing to access SCS, resulting in users sustaining medical harm.

3) Dr. Elaine Hyshka — Sworn August 21, 2021 & November 8, 2021

[33] Doctor Hyshka is a Canada Research Chair in Health Systems Innovation and is an
Assistant Professor at the University of Alberta’s School of Public Health. She attached to her
affidavits, a large volume of research articles and data which conclude, that requesting
information at SCS will discourage use of SCS, resulting in medical harm to users.

4) Dr. Bonnie Larson — Sworn August 31, 2021

[34] Doctor Larson is a Family Physician with a Certificate of Added Competence in
Addictions Medicine.

[35] She deposes that if the Guide is implemented, many users will no longer access SCS,
putting them at higher risk of death or disability, resulting from hypoxic brain injury.

5) Claire O’Gorman — Sworn August 31, 2021

[36] Ms. O’Gorman is a Registered Nurse and has a Masters Degree in Public Health. She
worked at the Safeworks Supervised Consumption Site at the Sheldon M. Chumir Health Centre
in Calgary, as a Program Manager between 2019- 2020.

[37] She deposes that if the Guide is implemented, large numbers of drug users will no longer
access SCS and, that requesting a PHN, even on a voluntary basis, establishes a barrier to
accessing them.

6) Bernadette Pauly- Sworn August 31, 2021
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[38] Bernadette Pauly of Victoria, BC is a Registered Nurse, with a PHD and is a recognized
community engaged scholar in Canada, in the area of health equity, harm reduction and
substance use. She deposes that requesting a PHN will deter some drug users from accessing
SCS, exposing them to medical harm.

7) Timothy Slaney — Sworn August 30, 2021

[39] Timothy Slaney is a Director of LOPS. He deposes that the Guide will deter substance
users from accessing SCS, exposing them to medical harm.

Limited Use of Evidence for the Applicants

[40] No attempt was made to qualify any of the affiants as experts qualified to be provide
opinion evidence on the Interim Injunction Application.

[41] The trial judge will determine whether any of the affiants will be qualified to provide
opinion evidence at trial and if so, to what extent.

[42] Counsel for Alberta submits that some of the affidavits contain inadmissible hearsay and

some contain inadmissible comments on the legality and propriety of the challenged Regulation.

[43] These issues will also be resolved by the trial judge.

[44] For the limited purpose of deciding this Interlocutory Injunction application, I am
prepared to accept that some admissible evidence will be presented at trial supporting the
position of the Applicants, that the challenged Regulation will create barriers to users accessing
SCS.

The Tri Partite Test

[45] It is common ground between the parties that the granting of an Interlocutory Injunction
is a discretionary remedy, which engages the tri partite test affirmed in RJR- MacDonald Inc. v
Canada (Attorney General), [1994] 1 SCR 311:

[46] 1) Is there a serious issue to be tried?
2) Will the applicants suffer irreparable harm if the Injunction is not granted?
3) Does the balance of convenience favour granting the Injunction, that is, which of

the parties will suffer the greater harm from granting the Injunction or refusing
the Injunction?

1) Is there a serious issue to be tried?

[47] It is well established that the threshold of this part of the test is low and that the issue of
public interest in the enforceability of validly enacted legislation is properly considered at the
balance of convenience stage.

[48] InAC and JF v Alberta, 2021 ABCA 24 at paragraph 27, it was observed that the low
initial threshold does not preclude the Court considering the relative strength of the Plaintiffs’
claim in deciding whether to grant the requested relief.

[49] Alberta concedes that there is a serious issue to be tried.
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2) Will the Applicants suffer irreparable harm if the Injunction is not granted?

[50] The issue of irreparable harm is viewed from the perspective of the applicants and refers
to the nature of the harm suffered and not its magnitude. It is harm which either cannot be
quantified in monetary terms or it cannot be cured.

[51] The applicants argue that in the context of this case, irreparable harm is established if one
or more illicit drug users refuse to attend at SCS if a requirement is in place to request a PHN,
even on a voluntary basis, resulting in these individuals being exposed to serious adverse
medical consequences, some of which may result in death.

[52] Quantifying irreparable harm in this case is extremely challenging which is often the
situation which arises in Charter cases. In particular, quantifying the number of illicit drug users
who may be impacted by the challenged Regulation is impossible to determine with any degree
of precision.

[53] As noted, although I have been provided with a large volume of evidence supporting the
position of the applicants, it is not appropriate for me to supercede the role of the trial Judge,
who will determine issues of admissibility and the weight to be attached to evidence. Having said
this however, it is still necessary for me to consider the evidence for the limited purpose of
deciding this Interlocutory Injunction application.

[54] With these limitations in mind, I am satisfied that the applicants have met the burden of
establishing that irreparable harm will occur to some illicit drug users if the Interlocutory
Injunction is not granted.

3) Does the balance of convenience favour granting the Injunction, that is, which of
the parties will suffer the greater harm from granting the Injunction or refusing
the Injunction?

[55]1 In Harper v Canada (Attorney General), 2000 SCC 57, the Court observed at paragraph
5 that the applications for Interlocutory Injunctions against the enforcement of still-valid
legislation raise special considerations:

Applications for interlocutory injunctions against enforcement of still-valid
legislation under constitutional attack raise special considerations when it comes
to determining the balance of convenience. On the one hand stands the benefit
flowing from the law. On the other stand the rights that the law is alleged to
infringe. An interlocutory injunction may have the effect of depriving the public
of the benefit of a statute which has been duly enacted and which may in the end
be held valid, and of granting effective victory to the applicant before the case has
been judicially decided. Conversely, denying or staying the injunction may
deprive plaintiffs of constitutional rights simply because the courts cannot move
quickly enough: R. J. Sharpe, Injunctions and Specific Performance (loose-leaf
ed.), at para. 3.1220.

[56] In AC and JF v Alberta, at paragraph 19, the competing interests were expanded upon:

Cases where the court is asked to grant interim relief enjoining the operation of
apparently validly enacted legislation pending a trial on the constitutionality of
that legislation present a unique challenge. The court is asked to make an order
temporarily suspending legislation before it can determine that the plaintiff has

2022 ABQB 24 (CanLll)
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Cory 1J. stated in RJR--MacDonald Inc. v. Canada (Attorney General), 1994
CanLII 117 (SCC), [1994] 1 S.C.R. 311, at pp. 348-49:

When the nature and declared purpose of legislation is to promote the
public interest, a motions court should not be concerned whether the
legislation actually has such an effect. It must be assumed to do so. In
order to overcome the assumed benefit to the public interest arising from
the continued application of the legislation, the applicant who relies on the
public interest must demonstrate that the suspension of the legislation
would itself provide a public benefit.

It follows that in assessing the balance of convenience, the motions judge must
proceed on the assumption that the law -- in this case the spending limits imposed
by s. 350 of the Act -- is directed to the public good and serves a valid public
purpose. This applies to violations of the s. 2(b) right of freedom of expression;
indeed, the violation at issue in RJR--MacDonald was of s. 2(b). The assumption
of the public interest in enforcing the law weighs heavily in the balance. Courts
will not lightly order that laws that Parliament or a legislature has duly enacted for
the public good are inoperable in advance of complete constitutional review,
which is always a complex and difficult matter. It follows that only in clear cases
will interlocutory injunctions against the enforcement of a law on grounds of
alleged unconstitutionality succeed.

[60] The issue is then reduced to whether the case for the applicants falls within the category
of “clear cases”, which would justify granting an Interlocutory Injunction against the
enforcement of a law on the grounds of alleged unconstitutionality.

[61] Inmy view, the answer is no.

[62] The opioid overdose epidemic raises a number of very complex issues. Public Health
Authorities in Alberta are struggling to respond to this epidemic, as are Public Health Authorities
in every other Province and Territory in Canada.

[63] The challenged Regulation is part of an overall strategy to respond to the opioid overdose
epidemic within the broader framework of the healthcare system.

[64] Whether one agrees or disagrees with this approach, it cannot be denied that Alberta is
responding with a defined policy and not ignoring the issue.

[65] SCS operate under the protection of s. 56.1 of the Controlled Drugs and Substances Act
which provides for an exemption from the application of the Act allowing for the consumption of
prohibited drugs.

[66] The applicants argue that the challenged Regulation encroaches on federal jurisdiction in
criminal law by allegedly undermining the legislative purpose of s. 56.1, thus engaging the issue
of paramountcy. I do not agree.

[67] Legislative responsibility for health is shared between the Federal Government and the
Provinces with the delivery of health services, falling squarely within provincial jurisdiction.

[68] If this Interlocutory Injunction application succeeded, Alberta’s ability to formulate
addictions policy, pending the outcome of the action, would be severely restricted. As noted
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above, at the Interlocutory stage of the proceedings, this must be assumed to be contrary to the
public interest.

[69] LOPS has not met the burden of demonstrating that the suspension of the challenged
Regulation would provide a public benefit greater than the public interest provided for in the
challenged Regulation.

[70]  In the result, I conclude that the balance of convenience does not weigh in favour of
granting the Interlocutory Injunction and accordingly, the application is dismissed.

Heard on the 15" and 16™ day of December, 2021.
Dated at the City of Edmonton, Alberta this 10" day of January, 2022.

R. Paul Belzil
J.C.Q.B.A.

Appearances:

Avnish Nanda
Nanda & Company
for the Plaintiffs/Applicants

Aleisha Bartier and Nathaniel Gartke
Alberta Justice
for the Defendant/Respondent
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Orphan Well Association and Alberta Energy
Regulator Appellants

V.

Grant Thornton Limited and ATB Financial
(formerly known as Alberta Treasury
Branches) Respondents

and

Attorney General of Ontario,

Attorney General of British Columbia,
Attorney General of Saskatchewan,
Attorney General of Alberta,

Ecojustice Canada Society,

Canadian Association of Petroleum Producers,
Greenpeace Canada,

Action Surface Rights Association,
Canadian Association of Insolvency and
Restructuring Professionals and

Canadian Bankers’ Association [Interveners

INDEXED AS: ORPHAN WELL ASSOCIATION V.
GRANT THORNTON LTD.

2019 SCC5
File No.: 37627.
2018: February 15; 2019: January 31.

Present: Wagner C.J. and Abella, Moldaver,
Karakatsanis, Gascon, Coté and Brown JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR
ALBERTA

Constitutional law — Division of powers — Federal
paramountcy — Bankruptcy and insolvency — Environ-
mental law — Oil and gas — Oil and gas companies in
Alberta required by provincial comprehensive licensing re-
gime to assume end-of-life responsibilities with respect to
oil wells, pipelines, and facilities — Provincial regulator
administering licensing regime and enforcing end-of-life
obligations pursuant to statutory powers — Trustee in
bankruptcy of oil and gas company not taking respon-
sibility for company’s unproductive oil and gas assets
and seeking to walk away from environmental liabilities

Orphan Well Association et Alberta Energy
Regulator Appelants

C.

Grant Thornton Limited et ATB Financial
(auparavant connue sous le nom d’Alberta
Treasury Branches) Intimées

et

Procureure générale de I’Ontario,

procureur général de la Colombie-Britannique,
procureur général de la Saskatchewan,
procureur général de I’Alberta,

Ecojustice Canada Society,

Association canadienne des producteurs
pétroliers, Greenpeace Canada,

Action Surface Rights Association,
Association canadienne des professionnels de
I’insolvabilité et de la réorganisation et
Association des banquiers canadiens
Intervenants

REPERTORIE : ORPHAN WELL ASSOCIATION cC.
GRANT THORNTON LTD.

2019 CSC 5
N° du greffe : 37627.
2018 : 15 février; 2019 : 31 janvier.

Présents : Le juge en chef Wagner et les juges Abella,
Moldaver, Karakatsanis, Gascon, Coté et Brown.

EN APPEL DE LA COUR D’APPEL DE
L’ ALBERTA

Droit constitutionnel — Partage des compétences —
Prépondérance fédérale — Faillite et insolvabilité — Droit
de I’environnement — Pétrole et gaz — Sociétés pétroliéres
et gazieres de I’Alberta tenues par le régime provincial
complet de délivrance de permis d’assumer des respon-
sabilités de fin de vie a I’égard de puits de pétrole, de pi-
pelines et d’installations — Organisme de réglementation
provincial administrant le régime d’octroi de permis et
assurant le respect des obligations de fin de vie en vertu
des pouvoirs que lui confere la loi — Syndic de faillite
d’une société pétroliere et gaziere refusant d’assumer la
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II. Analysis

A. The Doctrine of Paramountcy

[63] AsIhave explained, Alberta legislation grants
the Regulator wide-ranging powers to ensure that
companies that have been granted licences to operate
in the Alberta oil and gas industry will safely and
properly abandon oil wells, facilities and pipelines at
the end of their productive lives and will reclaim their
sites. GTL seeks to avoid being subject to two of
those powers: the power to order Redwater to aban-
don the Renounced Assets and the power to refuse
to allow a transfer of the licences for the Retained
Assets due to unmet LMR requirements. There is no
doubt that these are valid regulatory powers granted
to the Regulator by valid Alberta legislation. GTL
seeks to avoid their application during bankruptcy by
virtue of the doctrine of federal paramountcy, which
dictates that the Alberta legislation empowering the
Regulator to use the powers in dispute in this appeal
will be inoperative to the extent that its use of these
powers during bankruptcy conflicts with the BIA.

[64] The issues in this appeal arise from what has
been termed the “untidy intersection” of provincial
environmental legislation and federal insolvency
legislation (Nortel Networks Corp., Re,2012 ONSC
1213, 88 C.B.R. (5th) 111, at para. 8). Paramountcy
issues frequently arise in the insolvency context.
Given the procedural nature of the BIA, the bank-
ruptcy regime relies heavily on the continued op-
eration of provincial laws. However, s. 72(1) of the
BIA confirms that, where there is a genuine conflict
between provincial laws concerning property and
civil rights and federal bankruptcy legislation, the
BIA prevails (see Moloney, at para. 40). In other
words, bankruptcy is carved out from property
and civil rights but remains conceptually part of it.
Valid provincial legislation of general application
continues to apply in bankruptcy until Parliament
legislates pursuant to its exclusive jurisdiction in
relation to bankruptcy and insolvency. At that point,

III. Analyse

A. La doctrine de la prépondérance fédérale

[63] Comme je I’ai expliqué, la législation alber-
taine accorde a I’organisme de réglementation des
pouvoirs €tendus pour s’assurer que les sociétés qui
ont obtenu des permis d’exploitation dans I’'industrie
pétroliere et gaziere de 1’ Alberta abandonneront,
de facon appropriée et sécuritaire, les puits de pé-
trole, installations et pipelines a la fin de leur vie
productive, et remettront en état leurs sites. GTL
cherche a éviter d’étre assujetti a deux de ces pou-
voirs : celui d’ordonner a Redwater d’abandonner
les biens faisant 1’objet de la renonciation et celui
de refuser de permettre le transfert des permis rela-
tifs aux biens conservés a cause du non-respect des
exigences relatives a la CGR. Il s’agit la sans aucun
doute de pouvoirs réglementaires valables accordés
a ’organisme de réglementation par une loi alber-
taine valide. GTL cherche a éviter leur application
au cours de la faillite en invoquant la doctrine de
la prépondérance fédérale, selon laquelle la loi de
I’ Alberta habilitant I’organisme de réglementation a
utiliser les pouvoirs qui sont en litige dans le cadre
du présent pourvoi est inopérante dans la mesure ou
son exercice de ces pouvoirs pendant la faillite entre
en conflit avec la LFI.

[64] Les questions en litige dans le présent pour-
voi découlent de ce qu’on a appelé [TRADUCTION]
I’« intersection désordonnée » de la législation pro-
vinciale sur I’environnement et de la législation fédé-
rale sur I’insolvabilité (Nortel Networks Corp., Re,
2012 ONSC 1213, 88 C.B.R. (5th) 111, par. 8). Les
questions de prépondérance se posent souvent dans
le contexte de I’insolvabilité. Etant donné la nature
procédurale de la LFI, le régime de faillite repose en
grande partie sur I’application continue des lois pro-
vinciales. Toutefois, le par. 72(1) de la LFI confirme
qu’en cas de conflit véritable entre les lois provinciales
concernant la propriété et les droits civils et la 1égis-
lation fédérale sur la faillite, la LFI I’emporte (voir
Moloney, par. 40). En d’autres termes, la faillite est
issue de la propriété et des droits civils, mais elle en
fait toujours partie conceptuellement. Les lois pro-
vinciales valides d’application générale continuent de
s’appliquer dans le domaine de la faillite jusqu’a ce

2019 SCC 5 (CanLll)
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the provincial law becomes inoperative to the extent
of the conflict (see Husky Oil Operations Ltd. v.
Minister of National Revenue, [1995] 3 S.C.R. 453,
at para. 3).

[65] Over time, two distinct forms of conflict have
been recognized. The first is operational conflict,
which arises where compliance with both a valid
federal law and a valid provincial law is impossible.
Operational conflict arises “where one enactment
says ‘yes’ and the other says ‘no’, such that ‘com-
pliance with one is defiance of the other’” (Saskatch-
ewan (Attorney General) v. Lemare Lake Logging
Ltd., 2015 SCC 53, [2015] 3 S.C.R. 419, at para. 18,
quoting Multiple Access Ltd. v. McCutcheon, [1982]
2 S.C.R. 161, at p. 191). The second is frustration
of purpose, which occurs where the operation of
a valid provincial law is incompatible with a fed-
eral legislative purpose. The effect of a provincial
law may frustrate the purpose of the federal law,
even though it does “not entail a direct violation of
the federal law’s provisions” (Canadian Western
Bank v. Alberta, 2007 SCC 22, [2007] 2 S.C.R. 3, at
para. 73). The party relying on frustration of purpose
“must first establish the purpose of the relevant fed-
eral statute, and then prove that the provincial legis-
lation is incompatible with this purpose” (Lemare,
at para. 26, quoting Quebec (Attorney General) v.
Canadian Owners and Pilots Association, 2010 SCC
39, [2010] 2 S.C.R. 536, at para. 66).

[66] Under both branches of paramountcy, the bur-
den of proof rests on the party alleging the conflict.
This burden is not an easy one to satisfy, as the doc-
trine of paramountcy is to be applied with restraint.
Conflict must be defined narrowly so that each level
of government may act as freely as possible within its
respective sphere of constitutional authority. “[H]ar-
monious interpretations of federal and provincial
legislation should be favoured over an interpretation
that results in incompatibility . . . [i]n the absence
of ‘very clear’ statutory language to the contrary”
(Lemare, at paras. 21 and 27). “It is presumed that
Parliament intends its laws to co-exist with provin-
cial laws” (Moloney, at para. 27). As this Court found
in Lemare, at paras. 22-23, the application of the

que le Parlement légifére en vertu de sa compétence
exclusive en matiere de faillite et d’insolvabilité. La
loi provinciale devient alors inopérante dans la mesure
du conflit (voir Husky Oil Operations Ltd. c. Ministre
du Revenu national, [1995] 3 R.C.S. 453, par. 3).

[65] Au fil du temps, deux formes distinctes de
conflit ont été reconnues. La premiere est le conflit
d’application, qui survient lorsqu’il est impossible
de se conformer en méme temps a une loi fédérale
valide et a une loi provinciale valide. Il y a conflit
d’application lorsqu’« une loi dit “oui” et 1’autre
dit “non”, de sorte que “I’observance de I'une en-
traine 1’inobservance de 'autre” » (Saskatchewan
(Procureur général) c. Lemare Lake Logging Ltd.,
2015 CSC 53, [2015] 3 R.C.S. 419, par. 18, citant
Multiple Access Ltd. c. McCutcheon, [1982] 2 R.C.S.
161, p. 191). La seconde est |’ entrave a la réalisation
d’un objet fédéral, qui se produit lorsque 1’applica-
tion d’une loi provinciale valide est incompatible
avec I’objet d’une loi fédérale. L’ effet d’une loi pro-
vinciale peut contrecarrer la réalisation de I’objet de
la loi fédérale, « sans toutefois entrainer une violation
directe de ses dispositions » (Banque canadienne de
I’Ouest c. Alberta, 2007 CSC 22, [2007] 2 R.C.S. 3,
par. 73). La partie qui invoque I’entrave a la réalisa-
tion d’un objet fédéral « doit d’abord établir I’ objet
de la loi fédérale pertinente et ensuite prouver que
la loi provinciale est incompatible avec cet objet »
(Lemare, par. 26, citant Québec (Procureur général)
¢. Canadian Owners and Pilots Association, 2010
CSC 39, [2010] 2 R.C.S. 5306, par. 66).

[66] Aux deux volets de la prépondérance, la
charge de la preuve incombe a la partie qui allegue
I’existence du conflit. Il n’est pas facile de s’en ac-
quitter, puisque la doctrine de la prépondérance doit
étre appliquée avec retenue. Le conflit doit étre défini
de fagon étroite pour que chaque ordre de gouverne-
ment puisse agir aussi librement que possible dans sa
sphere de compétence constitutionnelle respective.
«[L]es tribunaux doivent donner aux lois provinciale
et fédérale une interprétation harmonieuse plutot
qu’une interprétation qui donne lieu a une incompati-
bilité [. . .] [e]n I’absence d’un texte 1égislatif “clair”
a cet effet » (Lemare, par. 21 et 27). « On présume
que le Parlement a I’intention de faire coexister ses
lois avec les lois provinciales » (Moloney, par. 27).

2019 SCC 5 (CanLll)
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doctrine of paramountcy should also give due weight
to the principle of co-operative federalism. This prin-
ciple allows for interplay and overlap between fed-
eral and provincial legislation. While co-operative
federalism does not impose limits on the otherwise
valid exercise of legislative power, it does mean that
courts should avoid an expansive interpretation of
the purpose of federal legislation which will bring it
into conflict with provincial legislation.

[67] The case law has established that the BIA as
a whole is intended to further “two purposes: the
equitable distribution of the bankrupt’s assets among
his or her creditors and the bankrupt’s financial reha-
bilitation” (Moloney, at para. 32, citing Husky Oil, at
para. 7). Here, the bankrupt is a corporation that will
never emerge from bankruptcy. Accordingly, only the
former purpose is relevant. As I will discuss below,
the chambers judge also spoke of the purposes of
s. 14.06 as distinct from the broader purposes of the
BIA. This Court has discussed the purpose of specific
provisions of the BIA in previous cases — see, for
example, Lemare, at para. 45.

[68] GTL has proposed two conflicts between the
Alberta legislation establishing the disputed powers
of the Regulator during bankruptcy and the BIA,
either of which, it says, would have provided a suf-
ficient basis for the order granted by the chambers
judge.

[69] The first conflict proposed by GTL results
from the inclusion of trustees in the definition of “li-
censee” in the OGCA and the Pipeline Act. GTL says
that s. 14.06(4) releases it from all environmental
liability associated with the Renounced Assets after
a valid “disclaimer” is made. But as a “licensee”,
it can be required by the Regulator to satisfy all
of Redwater’s statutory obligations and liabilities,
which disregards the “disclaimer” of the Renounced
Assets. GTL further notes the possibility that it may
be held personally liable as a “licensee”. In response,
the Regulator says that s. 14.06(4) is concerned pri-
marily with protecting trustees from personal liabil-
ity in relation to environmental orders, and does not
affect the ongoing responsibilities of the bankrupt

Comme le conclut notre Cour aux par. 22 et 23 de
I’arrét Lemare, 1’ application de la doctrine de la pré-
pondérance devrait également tenir diment compte
du principe du fédéralisme coopératif. Ce principe
permet ’interaction ainsi que le chevauchement
entre les lois fédérales et provinciales. Bien que le
fédéralisme coopératif n’impose pas de limites a
I’exercice par ailleurs valide du pouvoir législatif,
cela signifie que les tribunaux devraient éviter de
donner a I’objet de la loi fédérale une interprétation
large qui le mettrait en conflit avec la loi provinciale.

[67] La jurisprudence a établi que la LFI dans son
ensemble est censée favoriser I’atteinte de « deux
objectifs : le partage équitable des biens du failli
entre ses créanciers et la réhabilitation financiere du
failli » (Moloney, par. 32, citant Husky Oil, par. 7). En
I’espece, la faillie est une société qui ne s’extirpera
jamais de la faillite. Donc, seul le premier objectif
est pertinent. Comme je vais 1’expliquer ci-dessous,
le juge siégeant en cabinet a également affirmé que
I’objet de I’art. 14.06 se distinguait des objets plus
larges de la LFI. Notre Cour a analysé 1’objet de
certaines dispositions de la LFI dans des décisions
antérieures (voir, par exemple, Lemare, par. 45).

[68] GTL arelevé deux conflits entre la législation
albertaine établissant les pouvoirs contestés de I’ or-
ganisme de réglementation pendant la faillite et la
LFI, et ’un ou I’ autre aurait constitué, selon lui, un
fondement suffisant pour I’ordonnance rendue par le
juge siégeant en cabinet.

[69] Le premier conflit avancé par GTL découle
de I’ajout des syndics a la définition de « titulaire de
permis » qui figure dans I’OGCA et la Pipeline Act.
GTL affirme que le par. 14.06(4) le soustrait a tout
engagement environnemental associ€ aux biens fai-
sant I’objet d’une « renonciation » valide. Toutefois,
comme il est « titulaire de permis », I’organisme de
réglementation peut 1’obliger a s’acquitter de toutes
les obligations et de tous les engagements légaux de
Redwater, faisant ainsi abstraction de la « renoncia-
tion » aux biens en cause. GTL souligne en outre la
possibilité qu’il soit tenu personnellement respon-
sable en tant que « titulaire de permis ». L’ organisme
de réglementation réplique que le par. 14.06(4) a pour
objectif premier de mettre les syndics a I’abri de toute
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estate. Thus, as long as a trustee is protected from
personal liability, no conflict arises from its status as
a “licensee” or from the fact that the bankrupt estate
remains responsible under provincial law for the
ongoing environmental obligations associated with
“disclaimed” assets.

[70] The second conflict proposed by GTL is that,
even if s. 14.06(4) is only concerned with a trustee’s
personal liability, the Regulator’s use of its statutory
powers effectively reorders the priorities in bank-
ruptcy established by the BIA. Such reordering is said
to be caused by the fact that the Regulator requires
the expenditure of estate assets to comply with the
Abandonment Orders and to discharge or secure the
environmental liabilities associated with the Re-
nounced Assets before it will approve a transfer of
the licences for the Retained Assets (in keeping with
the LMR requirements). These end-of-life obliga-
tions are said by GTL to be unsecured claims held
by the Regulator, which cannot, under the BIA, be
satisfied in preference over the claims of Redwater’s
secured creditors. In response, the Regulator says
that, on the proper application of the Abitibi test,
these environmental regulatory obligations are not
provable claims in bankruptcy. Accordingly, says
the Regulator, the provincial laws requiring the Red-
water estate to satisfy these obligations prior to the
distribution of its assets to secured creditors do not
conflict with the priority scheme in the BIA.

[71]1 T will consider each alleged conflict in turn.

B. Is There a Conflict Between the Alberta Regula-
tory Scheme and Section 14.06 of the BIA?

[72] As a statutory scheme, s. 14.06 of the BIA
raises numerous interpretive issues. As noted by
Martin J.A., the only matter concerning s. 14.06 on

responsabilité personnelle a I’égard des ordonnances
environnementales et que cette disposition n’a aucune
incidence sur les responsabilités continues de 1’actif
du failli. Ainsi, tant qu’un syndic est a I’abri de toute
responsabilité personnelle, son statut de « titulaire
de permis » et le fait que I’actif d’un failli demeure
responsable, aux termes du droit provincial, des obli-
gations environnementales continues associées aux
éléments le composant et faisant I’objet de la renon-
ciation ne sont a 1’origine d’aucun conflit.

[70] Le second conflit allégué par GTL est que,
méme si le par. 14.06(4) ne porte que la responsabilité
personnelle d’un syndic, I’exercice par 1’organisme
de réglementation des pouvoirs que lui confere la
loi réarrange de fait les priorités établies par la LFI
en matiere de faillite. Un tel réarrangement serait
imputable au fait que 1’organisme de réglementation
exige la dépense d’éléments d’actif pour respecter
les ordonnances d’abandon ainsi que pour libérer ou
garantir les engagements environnementaux associés
aux biens faisant I’objet de la renonciation avant
d’approuver un transfert des permis li€s aux biens
conservés (conformément aux exigences relatives a
la CGR). Ces obligations de fin de vie sont considé-
rées par GTL comme étant une créance ordinaire de
I’organisme de réglementation, que la LFI ne per-
met pas d’acquitter de préférence aux réclamations
des créanciers garantis de Redwater. L’ organisme de
réglementation réplique que, sil’on applique correc-
tement le critere d’ Abitibi, ces obligations réglemen-
taires environnementales ne sont pas des réclamations
prouvables en matiere de faillite. En conséquence,
selon I’organisme de réglementation, les lois provin-
ciales exigeant que I’actif de Redwater satisfasse a
ces obligations avant le partage, entre les créanciers
garantis, des éléments dont il est composé n’entre pas
en conflit avec le régime de priorité de la LF1.

[71] Jexaminerai chacun des conflits allégués,
I’un apres Iautre.

B. Ya-t-il un conflit entre le régime de réglementa-
tion albertain et ’art. 14.06 de la LFI1?

[72] Entant que régime législatif, I’art. 14.06 de la
LFI souleve de nombreuses questions d’interpréta-
tion. Comme I’a fait remarquer la juge Martin, le seul
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Metropolitan Stores,* the Court endorsed this state-
ment of Lord Diplock in Hadmor Productions Ltd.
v. Hamilton> about the circumstances in which that
exercise of discretion may be set aside. Appellate in-
tervention is justified only where the chambers judge
proceeded “on a misunderstanding of the law or of
the evidence before him”, where an inference “can
be demonstrated to be wrong by further evidence that
has [since] become available”, where there has been
a change of circumstances, or where the “decision
to grant or refuse the injunction is so aberrant that it
must be set aside on the ground that no reasonable
judge . .. could have reached it”.>® This principle was
recently affirmed in Google.”

[28] In this case, and as I have explained, the first
stage of the modified R/JR — MacDonald test re-
quired the Crown to satisfy the chambers judge that
there was a strong likelihood on the law and the
evidence presented that it would be successful in
proving CBC’s guilt of criminal contempt of court.
This is not an easy burden to discharge and, as I shall
explain, the Crown has failed to do so here.

[29] In United Nurses of Alberta, McLachlin J.
(as she then was) described the elements of criminal
contempt of court in these terms:

To establish criminal contempt the Crown must prove
that the accused defied or disobeyed a court order in a
public way (the actus reus), with intent, knowledge or

auraient exercé ce pouvoir différemment. Dans 1’ ar-
rét Metropolitan Stores®*, la Cour a fait sienne 1’af-
firmation de lord Diplock dans Hadmor Productions
Ltd. c. Hamilton® concernant les circonstances dans
lesquelles I’exercice de ce pouvoir discrétionnaire
peut étre infirmé. Une intervention en appel est jus-
tifiée uniquement lorsque le juge en cabinet a pris
une décision qui [TRADUCTION] « repose sur une er-
reur de droit ou sur une interprétation erronée de la
preuve produite devant lui », lorsque « le caractere
erroné [d’une conclusion] peut étre démontré par des
éléments de preuve supplémentaires dont on dispose
au moment de I’appel », lorsque les circonstances ont
changé, ou lorsque la « décision du juge d’accorder
ou de refuser I’injonction est a ce point aberrante
qu’elle doit étre infirmée pour le motif qu’aucun
juge raisonnable [. . .] [n’]Jaurait pu la rendre »%. Ce
principe a récemment été confirmé dans Google®’.

[28] En I’espece, comme je 1’ai expliqué, la pre-
miere étape de la version modifiée du test établi dans
RJR — MacDonald exigeait que le ministere public
convainque le juge en cabinet qu’il y avait une forte
chance au regard du droit et de la preuve présentée
qu’il réussirait a prouver la culpabilité de la SRC
pour outrage criminel au tribunal. Il n’est pas facile
de s’acquitter d’un tel fardeau et, comme je 1’expli-
querai plus loin, le ministere public n’a pas réussi a
le faire en I’espece.

[29] Dans I’arrét United Nurses of Alberta, la juge
McLachlin (maintenant juge en chef) a décrit les
éléments de I’outrage criminel au tribunal de cette
fagon :

Pour démontrer I’ outrage criminel, le ministere public
doit prouver que 1’accusé a transgress€ une ordonnance
d’un tribunal ou y a désobéi publiquement (I’actus reus),

recklessness as to the fact that the public disobedience

tout en voulant que cette désobéissance publique contribue

will tend to depreciate the authority of the court (the mens

* pp. 154-55.

3 [1982] 1 Al E.R. 1042, at p. 1046 (H.L.).

% See also B.C. (A.G.) v. Wale, [1987] 2 W.W.R. 331 (B.C.C.A.),
aff’d [1991] 1 S.C.R. 62; White Room Ltd. v. Calgary (City), 1998
ABCA 120, 62 Alta. L.R. (3d) 177; Musqueam Indian Band v.
Canada (Minister of Public Works and Government Services),
2008 FCA 214,378 N.R. 335, at para. 37, leave to appeal refused,
[2008] 3 S.C.R. viii.

para. 22.

a miner ’autorité de la cour, en le sachant ou sans s’en

* p. 154-155.

3 [1982] 1 AILE.R. 1042, p. 1046 (H.L.).

% Voir aussi B.C. (A.G.) c. Wale, [1987] 2 W.W.R. 331 (C.A.C.-B.),
conf. [1991] I R.C.S. 62; White Room Ltd. c. Calgary (City), 1998
ABCA 120, 62 Alta. L.R. (3d) 177; Musqueam Indian Band c.
Canada (Minister of Public Works and Government Services),
2008 CAF 214, 378 N.R. 335, par. 37, autorisation d’appel refu-
sée, [2008] 3 R.C.S. viii.

par. 22.
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rea). The Crown must prove these elements beyond a
reasonable doubt.*®

[30] Astothe actus reus — that is, as to whether the
Crown could demonstrate a strong prima facie case
that CBC “defied or disobeyed [the publication ban]
in a public way”* by leaving the victim’s identify-
ing information on its website — the chambers judge
rejected the Crown’s submission that s. 486.4(2.1)’s
terms “publish[ed]” and “transmit[ted]” should be
“broad[ly]” interpreted.® In his view, the meaning
of that text was not so obvious that the Crown could
“likely succeed at trial” in showing that s. 486.4(2.1)
would capture the impugned articles on CBC’s web-
site, since they had been posted prior to the issuance
of a publication ban. In other words, and as CBC ar-
gued before the chambers judge, the statutory text
might also be reasonably taken as prohibiting only
publication which occurred for the first time after a
publication ban.

[31] Significantly, the majority at the Court of
Appeal conceded that “either position is arguable”.*!
In my respectful view, that was, in substance, an
acknowledgment that the Crown had not shown a
strong prima facie case of criminal contempt. Before
us, the Crown urged this Court to infer that the ma-
jority nevertheless “leaned” towards the Crown’s
preferred interpretation of “publish[ed]” when it
stated that to see the matter otherwise would “signif-
icantly limit the scope of many legal rights and obli-
gations that depend on making information available
to third parties [and] [i]f publishing is a continuous
activity, then it is also arguable that [CBC] is wilfully
disobeying the court order”.%? But, even allowing
that this may be so, the Crown’s burden was not to
show a case for criminal contempt that “leans” one

way or another, but rather a case, based on the law

% p. 933 (emphasis added).

3 Chambers judge’s reasons, at para. 12.

€ para. 33.

' C.A. reasons, at para. 10.

C.A. reasons, at para. 10; transcript, at pp. 65 and 70-71.

soucier (la mens rea). Le ministere public doit prouver ces
éléments hors de tout doute raisonnable™,

[30] Pour ce qui est de I’actus reus — c’est-a-dire
la question de savoir si le ministere public pouvait
établir une forte apparence de droit selon laquelle la
SCR a [TRADUCTION] « transgressé [1’interdiction
de publication] ou y a désobéi publiquement »* en
laissant sur son site Web les renseignements identi-
fiant la victime —, le juge en cabinet a rejeté 1’ar-
gument du ministere public voulant que les mots
« publish[ed] » et « transmitt[ed] » de la version
anglaise du par. 486.4(2.1) devaient recevoir une in-
terprétation « large »*. A son avis, le sens de ce texte
n’était pas évident au point ou le ministére public
« aurait vraisemblablement eu gain de cause au pro-
ces » pour démontrer que le par. 486.4(2.1) viserait
les articles qu’elle reprochait a la SRC d’avoir affi-
chés sur son site Web, puisqu’ils avaient été affichés
avant la délivrance de I’interdiction de publication.
Autrement dit, et comme la SRC 1’a soutenu devant
le juge en cabinet, le texte de loi pourrait aussi étre
raisonnablement interprété comme interdisant seule-
ment les publications diffusées pour la premiere fois
apres la délivrance d une interdiction de publication.

[31] Je souligne que les juges majoritaires de la
Cour d’appel ont reconnu que [TRADUCTION] « les
deux theses sont défendables »°!, ce qui, a mon avis,
constituait essenticllement une reconnaissance que
le ministere public n’avait pas établi une forte ap-
parence de droit quant a 1’existence d’un outrage
criminel. Ce dernier a demandé€ a la Cour de conclure
que les juges majoritaires de la Cour d’appel avaient
néanmoins « penché » vers l'interprétation du mot
anglais « publish[ed] » qu’il privilégie lorsqu’ils ont
affirmé que de voir I’affaire autrement « réduirait
de facon importante la portée de nombreux droits et
obligations qui dépendent de I’acces pour des tiers
a des renseignements [et que] [s]i la publication est
une activité continue, on peut aussi soutenir que [la
SRC] désobéit volontairement a 1’ordonnance de
la cour »%. Or, méme si on admettait que tel puisse

* p. 933 (je souligne).

% Motifs du juge en cabinet, par. 12.

€ par. 33.

1 Motifs de la Cour d’appel, par. 10.

%2 Motifs de la Cour d’appel, par. 10; transcription, p. 65 et 70-71.
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state forces or actions, “but state action exacerbates or perpetuates the risk of that deprivation”:
see Single Mothers at paras 106-107, citing Victoria (City) v Adams, 2009 BCCA 563 at paras
86-89; Bedford at para 89; Canada (Attorney General) v PHS Community Services Society,
2011 SCC 44 at para 93.

[52] Whether the respondent’s claim can ultimately succeed will largely depend on the court’s
characterization of the rights affected. An expansion of existing s 7 jurisprudence will likely be
required for this claim to succeed, but that does not preclude any possibility of success.

[53] Given my conclusion that there is a serious issue to be tried, I offer no comment on the
arguments put forward regarding breach of fiduciary duty and s 12 of the Charter.

[54] In summary, there is a serious issue to be tried as that term is understood in the context of
the granting of an interlocutory injunction.

Irreparable harm

[55] The chambers judge correctly noted that the harm engendered by the failure to grant
interlocutory relief is generally assessed from the standpoint of the person seeking to benefit from
that interlocutory relief — in this case, the respondent. Alberta argues that, according to the terms
of the SFA contract, the respondent will not actually lose any financial benefits when the
legislation is implemented and therefore, they contend, she will not suffer harm. The chambers
judge rejected that argument, noting that the respondent will be cut off from SFA assistance on or
before her 22nd birthday. She concluded that the potential for irreparable harm to the respondent,
should the injunction not issue and her funding be withdrawn, is very real and well established in
the affidavit evidence. She also noted the psychological suffering already experienced by the
respondent as a result of being advised she was to be cut off from the program two years earlier
than expected and her evidence about suicidal ideation and her perceived need to return to sex
work. The chambers judge was satisfied that the respondent would suffer social, financial and
psychological harm which could not be compensated by any future financial judgment and is,
therefore, irreparable.

[56] This conclusion is supportable on the record and is entitled to deference on appeal.
Balance of convenience

[57] It is under this third rubric that most interlocutory injunctions in constitutional cases are
determined. As was stated in Metropolitan Stores, the public interest is always engaged in a case
involving a constitutional challenge to legislation. Unlike private law cases, at least two
compelling interests are implicated. The first is that recognized in Metropolitan Stores: if
interlocutory injunctions were granted too readily in constitutional cases, suspending the operation
of duly enacted laws prior to a determination on the merits of their constitutional validity, the
orderly functioning of government and the application of laws enacted by democratically elected
legislatures for the common good could be disrupted.

[58] Beetz J explained the challenge as follows at para 57:
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While respect for the Constitution must remain paramount, the question then arises
whether it is equitable and just to deprive the public, or important sectors thereof,
from the protection and advantages of impugned legislation, the validity of which
is merely uncertain, unless the public interest is taken into consideration in the
balance of convenience and is given the weight it deserves.

[59] He concluded that in a case where the law is constitutionally challenged, “no interlocutory
injunction or stay should issue to restrain that authority from performing its duties to the public
unless, in the balance of convenience, the public interest is taken into consideration and given the
weight it should carry”: para 88.

[60] The second interest implicated was identified in RJR-MacDonald. There the Supreme
Court noted at p 343 that the government does not have a monopoly on the public interest: “Most
often, the applicant can also claim to represent one vision of the ‘public interest’. Similarly, the
public interest may not always gravitate in favour of enforcement of existing legislation.” This
aspect also weighs in the balance of convenience, as does the possibility that by refusing interim
relief, the court may be permitting an ongoing breach of constitutional rights.

[61] In Harper, the Supreme Court again pointed out the significance of the public interest as
represented by government, stating that the presumption that the public interest in the enforcement
of validly enacted laws “weigh[s] heavily in the balance”, and that only in “clear cases” will
interlocutory injunctions against the enforcement of a law on the grounds of alleged
unconstitutionality succeed.

[62] In considering balance of convenience in this case, the chambers judge expressed concern
that she did not have information about the number of young people impacted by the change in
age limit over the next year or so, nor the cost to Alberta of funding and providing human resources
to the affected young people pending a hearing on the merits. She also noted that the presumption
that the legislation is in the public interest is usually sufficient to defeat an injunction application
in most constitutional cases. She relied on the statement in RJR-MacDonald to the effect that
overcoming the assumed benefit to the public interest requires the applicant to demonstrate that
the suspension of the legislation would itself provide a public benefit. The chambers judge
concluded the legislation affects the financial and psychological well-being of a definable and
relatively small group of very vulnerable people, and the issuance of an interim injunction would
result in maintaining the status quo, which would obviously benefit the respondent and other
affected young persons. She concluded that, because a previous government had implemented a
higher age limit, and considering the small number of young people affected, it was “difficult to
see how it would not be in the public interest to leave the age limit in place for the time being”.

[63] With respect, this analysis demonstrates a number of errors in principle.

[64] First, the chambers judge erred in failing to give proper weight to the assumption that the
legislation serves a valid public purpose. Rather than merely consider aspects of the “public
interest” beyond those articulated by Alberta, as she was entitled to do, the chambers judge
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The Attorney General of Canada Applicant
V.

Stephen Joseph Harper Respondent

INDEXED AS: HARPER v. CANADA (ATTORNEY GENERAL)

Neutral citation: 2000 SCC 57.
File No.: 28210.
2000: November 10.

Present: McLachlin C.J. and L’Heureux-Dubé,
Gonthier, Tacobucci, Major, Bastarache, Binnie, Arbour
and LeBel JJ.

MOTION FOR A STAY

Practice — Stay — Federal elections — Spending
limits — Plaintiff granted interlocutory injunction
against enforcement of third-party spending limits pend-
ing decision on his constitutional challenge to legisla-
tion — Whether injunction should be stayed.

The respondent sought a declaration that the provi-
sions in the Canada Elections Act, S.C. 2000, c. 9,
imposing limits on third-party spending on advertising
in the course of a federal election campaign are uncon-
stitutional because they unjustifiably limit the right of
free expression guaranteed by s. 2(b) of the Canadian
Charter of Rights and Freedoms. The issue has gone to
trial but judgment has not yet been rendered. An elec-
tion writ has been issued with a polling date of Novem-
ber 27, 2000. The respondent immediately applied for
an interlocutory injunction restraining the enforcement
of the third-party spending limits, pending the decision
in the action. The same judge who heard the trial
granted the injunction, which was upheld by the Court
of Appeal. The Attorney General of Canada applies to
this Court for leave to appeal from the interlocutory
injunction and, in the interim, for a stay of the injunc-
tion.

Held (Major J. dissenting): The stay should be
granted.

Per McLachlin C.J.,, L’Heureux-Dubé, Gonthier,
Iacobucci, Bastarache, Binnie, Arbour and LeBel JJ.: In
considering whether an injunction should be granted,
and by extension whether an injunction should be stayed

Le procureur général du Canada Requérant
C.

Stephen Joseph Harper Intimé

REPERTORIE: HARPER ¢. CANADA (PROCUREUR GENERAL)
Référence neutre: 2000 CSC 57.

Ne du greffe: 28210.
2000: 10 novembre.

Présents: Le juge en chef McLachlin et les juges
L’Heureux-Dubé, Gonthier, lacobucci,  Major,
Bastarache, Binnie, Arbour et LeBel.

REQUETE EN SURSIS D’EXECUTION

Pratique — Sursis d’exécution — Elections fédérales
— Plafonnement des dépenses — Obtention par le
demandeur d’une injonction interlocutoire interdisant
l’application du plafonnement des dépenses des tiers
Jjusqu’a ce qu’il ait été statué sur sa contestation de la
constitutionnalité de la loi — Faut-il surseoir a [’exécu-
tion de l'injonction?

L’intimé a demandé que les dispositions de la Loi
électorale du Canada, L.C. 2000, ch. 9, plafonnant les
dépenses de publicité qu’un tiers peut engager au cours
d’une campagne électorale fédérale soient déclarées
inconstitutionnelles parce qu’elles limitent de maniere
injustifiable le droit a la liberté d’expression garanti par
I’al. 2b) de la Charte canadienne des droits et libertés.
La question a fait I’objet d’un proces, mais jugement n’a
pas encore été rendu. Une ¢€lection a été¢ déclenchée et la
date du scrutin a été fixée au 27 novembre 2000. L’in-
timé a immédiatement demandé une injonction interlo-
cutoire interdisant le plafonnement des dépenses des
tiers jusqu’a ce qu’une décision ait été rendue relative-
ment a D’action. Cette injonction a été accordée par le
juge méme qui avait présidé le proces, décision qui a été
confirmée par la Cour d’appel. Le procureur général du
Canada demande a notre Cour de 1’autoriser a se pour-
voir contre I’injonction interlocutoire et, dans I’inter-
valle, qu’il soit sursis a I’exécution de 1’injonction.

Arrét (le juge Major est dissident): Le sursis d’exécu-
tion est accordé.

Le juge en chef McLachlin et les juges L’Heureux-
Dubé, Gonthier, Iacobucci, Bastarache, Binnie, Arbour
et LeBel: Pour décider s’il y a lieu d’accorder une
injonction et, partant, s’il y a lieu de surseoir a I’exécu-
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allowing the injunction to stay in place will in
effect give Mr. Harper the ultimate relief he seeks
in his action, at least with respect to the current
election. The trial judge, however, did not address
this factor, nor the case law which addresses it.

It may also be noted that, in Thomson Newspa-
pers Co. v. Canada (Attorney General), S.C.C.,
No. 25593, May 7, 1997 (published in the Bulletin
of Proceedings of the Supreme Court of Canada,
1997, at p. 882), this Court refused to grant a stay
suspending the enforcement of the provisions man-
dating publication bans on opinion polls set forth
in the Canada Elections Act, R.S.C., 1985, c. E-2,
s. 322.1. In so doing, the Court relied on its previ-
ous decision in Gould, supra. The Court refused
the stay even though the ultimate decision found
the poll prohibition to be unconstitutional.

Another principle set out in the cases is that in
considering the grant of an interlocutory injunction
suspending the operation of a validly enacted but
challenged law, it is wrong to insist on proof that
the law will produce a public good. Rather, at this
stage of the proceeding, this is presumed. As
Sopinka and Cory 1J. stated in R/JR — MacDonald
Inc. v. Canada (Attorney General), [1994] 1
S.C.R. 311, at pp. 348-49:

When the nature and declared purpose of legislation is
to promote the public interest, a motions court should
not be concerned whether the legislation actually has
such an effect. It must be assumed to do so. In order to
overcome the assumed benefit to the public interest aris-
ing from the continued application of the legislation, the
applicant who relies on the public interest must demon-
strate that the suspension of the legislation would itself
provide a public benefit.

It follows that in assessing the balance of conve-
nience, the motions judge must proceed on the
assumption that the law — in this case the spend-
ing limits imposed by s. 350 of the Act — is
directed to the public good and serves a wvalid

R.C.S. 110, le juge Beetz, a la p. 144; Haig c.
Canada, [1993] 2 R.C.S. 995. Dans la présente
affaire, permettre le maintien de [’injonction
accorde dans les faits & M. Harper la réparation
ultime qu’il sollicite dans I’instance, du moins en
ce qui concerne 1’élection en cours. Toutefois, le
juge de premiere instance n’a pas abordé ce facteur
ni la jurisprudence qui en traite.

On peut aussi noter que, dans le jugement
Thomson Newspapers Co. c. Canada (Procureur
geénéral), C.S.C., n® 25593, 7 mai 1997 (publié
dans le Bulletin des procédures de la Cour
supréme du Canada, 1997, a la p. 882), notre Cour
a refusé de suspendre I’application des dispositions
interdisant la publication des résultats de sondage
contenues dans la Loi électorale du Canada,
L.R.C. (1985), ch. E-2, art. 322.1. Ce faisant, la
Cour s’est fondée sur ’arrét Gould, précité, qu’elle
avait rendu antérieurement. Elle a refusé la suspen-
sion et, pourtant, en définitive, 1’interdiction rela-
tive aux sondages a été jugée inconstitutionnelle.

Un autre principe énoncé dans la jurisprudence
veut que, en décidant de I’opportunité d’accorder
une injonction interlocutoire suspendant 1’applica-
tion d’une mesure législative adoptée validement
mais contestée, il n’y ait pas lieu d’exiger la
preuve que cette mesure législative sera a 1’avan-
tage du public. A ce stade des procédures, elle est
présumée 1’étre. Comme les juges Sopinka et Cory
I’ont affirmé dans I’arrét RJR — MacDonald Inc.
¢. Canada (Procureur général), [1994] 1 R.C.S.
311, aux pp. 348 et 349:

Si la nature et ’objet affirmé de la loi sont de promou-
voir I’intérét public, le tribunal des requétes ne devrait
pas se demander si la loi a réellement cet effet. Il faut
supposer que tel est le cas. Pour arriver a contrer le sup-
posé¢ avantage de I’application continue de la loi que
commande ’intérét public, le requérant qui invoque
I’intérét public doit établir que la suspension de I’appli-
cation de la loi serait elle-méme a 1’avantage du public.

Il s’ensuit qu’en évaluant la prépondérance des
inconvénients le juge saisi de la requéte doit tenir
pour acquis que la mesure législative — en 1’es-
pece, le plafond des dépenses imposé par I’art. 350
de la Loi — a été adoptée pour le bien du public et
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public purpose. This applies to violations of the s.
2(b) right of freedom of expression; indeed, the
violation at issue in RJR — MacDonald was of s.
2(b). The assumption of the public interest in
enforcing the law weighs heavily in the balance.
Courts will not lightly order that laws that Parlia-
ment or a legislature has duly enacted for the pub-
lic good are inoperable in advance of complete
constitutional review, which is always a complex
and difficult matter. It follows that only in clear
cases will interlocutory injunctions against the
enforcement of a law on grounds of alleged uncon-
stitutionality succeed.

Again, the trial judge appears not to have
applied this principle in weighing the benefits of
the law against its impact on free expression.
Instead of assuming that the legislation has the
effect of promoting the public interest as RJR —
MacDonald directs, the trial judge based his con-
clusion on the fact that the Government “has not
adduced any evidence to illustrate unfairness in
any of these elections in Canada caused by third-
party spending limits” (para. 33). He went on to
repeat that the “Government simply asserts that
third-party spending limits, if not controlled, may
(and that is notional only) impact adversely on the
fairness of elections” (para. 34), and moved
directly from this to the conclusion that leaving the
spending limits in place “would clearly cause more
harm in the public interest than the notional
unproven unfairness suggested by the Govemn-
ment” (para. 35). Moreover, the trial judge made
no mention of the fact that the law may be seen not
only as limiting free expression but as regulating it
in order to permit all voices during an election to
be heard fairly.

qu’elle sert un objectif d’intérét général valable.
Cela s’applique aux violations du droit a la liberté
d’expression garanti par I’al. 2b); d’ailleurs, il était
question d’une violation de 1’al. 2b) dans 1’arrét
RJR — MacDonald. La présomption que 1’intérét
public demande 1’application de la loi joue un
grand role. Les tribunaux n’ordonneront pas a la
légere que les lois que le Parlement ou une législa-
ture a diment adoptées pour le bien du public
soient inopérantes avant d’avoir fait ’objet d’un
examen constitutionnel complet qui se révele tou-
jours complexe et difficile. Il s’ensuit que les
injonctions interlocutoires interdisant 1’application
d’une mesure Iégislative dont on conteste la consti-
tutionnalité ne seront deélivrées que dans les cas
manifestes.

La encore, le juge de premicre instance ne parait
pas avoir appliqué ce principe en soupesant les
avantages de la mesure législative en fonction de
son incidence sur la liberté d’expression. Au lieu
de tenir pour acquis que la mesure législative a
pour effet de promouvoir I’intérét public, comme
I’arrét RJR — MacDonald 1’exige, le juge de pre-
miere instance a fondé sa conclusion sur le fait que
le gouvernement [TRADUCTION] «n’a produit aucun
¢lément de preuve destiné a illustrer I’iniquité que
le plafonnement des dépenses des tiers a engendrée
dans I'une ou ’autre de ces élections au Canada»
(par. 33). Il a ensuite répété que le [TRADUCTION]
«gouvernement affirme simplement que, si les
dépenses des tiers ne sont pas plafonnés, cela pour-
rait (mais en théorie seulement) avoir des consé-
quences préjudiciables sur 1’équité des élections»
(par. 34), pour ensuite conclure directement que
maintenir le plafonnement des dépenses [TRADUC-
TION] «causerait clairement un préjudice plus
grand a 'intérét public que ne le ferait I’iniquité
théorique non établie qu’invoque le gouverne-
ment» (par. 35). De plus, le juge de premicre ins-
tance n’a pas mentionné le fait que la mesure 1égis-
lative peut étre pergue non seulement comme
limitant la libert¢ d’expression, mais encore
comme la réglementant afin de permettre & toutes
et & tous de se faire entendre équitablement pen-
dant une élection.

10
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legislature has duly enacted for the public good are inoperable in advance of
complete constitutional review, which is always a complex and difficult matter.
It follows that only in clear cases will interlocutory injunctions against the
enforcement of a law on grounds of alleged unconstitutionality succeed. [At
para. 9; emphasis added.]

[48] This is presumably the source of the “clear case" requirement asserted by the
Attorney General in the case at bar. The same phrase was employed in a lengthy
passage quoted by Winteringham J. from a more recent case involving interlocutory
relief, Manitoba Federation of Labour et al. v. The Government of Manitoba 2018
MBQB 125. The quoted passage includes the conclusion of Edmond J. that “... only
in clear cases will interlocutory injunctions against the enforcement of the law on
grounds of alleged unconstitutionality or a violation of the Charter succeed." In his

analysis:

Although the facts of these cases are different, they make it clear that
interlocutory injunctions or stays are rarely granted in constitutional cases
because it is assumed that laws enacted by democratically enacted
legislatures are directed to the common good and serve a valid public
purpose.

That does not mean that injunctions are never granted. In order to overcome
the assumed benefit to the public interest arising from the continued
application of the legislation, the moving plaintiffs who rely on the public
interest must demonstrate that the suspension or exemption of the legislation
would provide a public benefit. [At paras. 154-5; emphasis added.]

[49] As | have already suggested, the “clear case” requirement in cases where the
constitutionality of legislation is challenged does not in my view affect the first RUR
factor by imposing a higher standard in the sense of a strong or highly meritorious
argument. Instead, it informs the court’s task in assessing the second factor of the
analysis, irreparable harm. Given that a court is required to assume the existence of
a public good underlying challenged legislation, it could hardly be otherwise: the
applicant for an injunction must, as the chambers judge said, “prove a more
compelling public interest” if it is to offset the presumption of public good. (See
paras. 171, 177.) The chambers judge clearly accepted these propositions of law,

but found that the balance in this case had been tipped in the plaintiffs’ favour.

2019 BCCA 29 (CanLll)
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